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AFTERNOON SESSI ON

JUDGE Gl LBERT: All right. W are back on the

record.

called as a witness herein,

BARBARA R. ALEXANDER,

havi ng been first duly

sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MS. SODERNA:

Q Pl ease state your full name and business
address for the record.

A My name is Barbara R. Al exander,
A-l-e-x-a-n-d-e-r. | am | ocated at 83 Wedgewood
Drive, Wnthrop, Maine.

Q And did you prepare written testinmony for

this proceedi ng?

A

Q

testi nony,

testimony filed on behalf of CUB and AARP,

And do you have before you your

d

col l ectively

A

do.

d.

referred to as "The Consunmer

al so have the exhibits.

di rect

rebuttal testinony, and surrebuttal

which is

Groups?"
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Q Ri ght. And your direct testimny has been
| abel ed and subm tted as Consumer Groups Exhibit
1.0, and that has attachments 1.1 through 1.5, and
your rebuttal testimony is |abeled Consumer Groups
Exhibit 2.2, and that has attachments Exhibits 2.1

t hrough 2.6, and your surrebuttal testimny is

| abel ed as Consumer Groups Exhibit 3.0, and that has

attachments 3.1 through 3. 8.

Do you have any changes or corrections

to your testinony?

A No, | do not.

Q And was this testinony on the conpany's
exhi bits prepared either by you or under your
supervision and direction for this proceedi ng?

A They were all prepared by either me or
U. S. Energy Savings Corporation, yes.

Q Okay. And do you have any changes or
corrections to your testimny?

A No, | do not.

MS. SODERNA: And just for the record to be

clear, the testimny -- each of M. Al exander's

testinony has a confidential version, and those are
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| abel ed 1. 0C for the record, 2.0C, and 3.0C, and, in
addition, Exhibit 2.5 to Ms. Alexander's rebuttal
testimony is confidential, and Exhibits 3.2, 3.4,
3.5, and 3.8 are also marked confidential .

Wth that, | would like to nmove for the
adm ssion of all of the Consumer Groups' exhibits |
just went.

JUDGE Gl LBERT: Ckay. | want to review the
numbers, but first let me ask if there are any
objections to the adm ssion of any or all of these?

MR. Mc MANAMAN: None, your Honor.

JUDGE Gl LBERT: Let nme go through the numbers
because | fell a little behind there. There's a 1.0
and 1.0C. Those are adm tted.

(Wher eupon, Consumer
Groups Exhibit Nos. 1.0,
1.0C, 2.5, 3.2, 3.4,

3.5 & 3.8 were previously
mar ked for identification
and received in

evi dence.)

1.1 through 1.5 none of those are
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1 confidential. Confidential 1.1 through 1.5 are
2 admtted. 2.1 through 2.4 are admtted. The 2.5C
3 was admtted, and | believe it's 2.6. 2.6 is

4 admtted.

5 (Wher eupon, Consuner

6 Groups Exhibit Nos. 1.1
7 thru 1.5, 2.1 thru 2.6

8 were previously marked

9 for identification and

10 received in evidence.)

11 All right. 3.1 is admtted, 3.2C,

12 3.3, 3.4C, 3.5C, 3.6, 3.7, 3.8C. Anyone confirm

13 that for me.

14 MS. SODERNA: That's correct.

15 JUDGE Gl LBERT: All of those are adm tted.

16 (Wher eupon, Consuner

17 Groups Exhi bit

18 Nos. 3.1 thru 3.8C

19 was previously marked for
20 identification and

21 received in evidence.)

22
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Ready to go?

MR. Mc MANAMAN: Yes, we are ready. Thank very
much.

CROSS EXAM NATI ON
BY
MR. Mc MANAMAN:

Q Good afternoon, Ms. Al exander.

A Good afternoon.

Q Okay. This will be the stream ine version.
This is not your first time testifying in a hearing
i ke this, correct?

A That is correct.

Q Okay. On how many occasions prior to today
have you testified in a contested hearing before a
regul atory body like this?

A Counting nmy ten years experience on the
staff of the Maine Public Utilities Comm ssion and
my consulting since 1996, | would say 30 times
m ni mum.

Q Thirty times?

Have any of those times -- in any of

those times have you ever testified on behalf of the
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company ?

A What conmpany?

Q Well, a conpany |like Just Energy in this
case.
A | have not testified on behalf of a utility.

| have not testified on behalf of an alternative gas

or electricity supplier. s that fair?
Q Yes.
A Yes.
Q Thank you. So it's fair to say on all of

t hose occasions you have either testified on behalf
of a consumer group or someone else?

A O the staff.

Q O the staff? And by "staff,"” you mean of a

regul atory comm ssion?

A Correct, or the state-appointed public
advocat e.

Q Have you ever worked for a retail provider?

A No.

Q So you don't have any experience managi ng a

private business |ike Just Energy?

A | have no experience managing an entity I|iKke
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Just Energy.
Q O a retail provider |ike Just Energy?
A No. | manage nmy own business, but |'m sure

that's not what you had in m nd.

Q Ri ght .
A | understand.
Q Okay. | want to ask you sonme questions

about complaint levels. One of the things that |
understand from readi ng your testinmony was that you
say that conplaint |levels can provide a val uable
signal to the retailer. s that a fair summary?

A | believe | stated in my testinmony, and if
we want to go to ny testinmony we can, that both the
| evel and content of conplaints can provide val uabl e
signals or red flags to regul ators and management of
any conpany with respect to the conduct of their
busi ness.

Q And that's true whether or not the conpl aint
is ultimately validated or not, correct?

A To some extent, yes, and to sone extent
relates to the volume and pattern of the conpl aints

that are com ng through the door.
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One conpl aint could trigger a very
significant potential defect in your conmpany's
procedures but nmore typically it is the volume and
the analysis of the complaints that would tell you
whet her there's a pattern or need for further

i nvestigation.

Q And what | want to do is | want to give you
an illustration and then see if you agree.
So in our case in particular, if you

have a volunme of customer conplaints that deal with
or have a common el ement of an understandi ng of the
contract --

A Yes.

Q -- those conplaints would provide a val uabl e
signal regardl ess of whether a sales contractor did
sonmet hi ng wrong, correct?

A They coul d, yes.

Q Because one of the things that they m ght
indicate is that regardless of the sales
contractor's conduct, there's a m sunderstandi ng on
the part of the consumer?

A It is my experience that it is rarely a
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m sunder st andi ng on the part of the consumer. That
is the point of the conpl aint. They are telling you
that -- not you -- U S. Energy -- they are telling

t he management, whether it's a regulatory agency
that is handling conplaints about utility service or
a private business that's collecting conmplaint data
as part of its customer service oversight function,
in either case, a volume of complaints will al nost
always in my opinion result in a finding of a defect
in the way the conpany is doing business.

Q And in this case you think there was a
pattern of conplaints regarding Just Energy
contractors, correct?

A | outlined the categories fromthe CUB
conplaint files that reflected themes that |

identified in nmy testimny, yes.

Q So the answer is yes?
A Yes.
Q Now you woul d agree that some part of

conplaint levels is a function of sales activity,
right?

A. Yes.
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Q Now when we are tal king about a pattern in
the case of Just Energy, are you suggesting that
because there's a pattern because the conplaints are
recei ved, whether by the company or -- and for
purposes of this line I'"mnot differentiating
bet ween the source that receives the customer

compl aint, just so we understand that.

A Yes.
Q OCkay. So then let me backup now that you
have that clear. \When you talk about a pattern,

there being a pattern of conplaints in this case, is
it because there were a certain nunber of conplaints
that involve the same nature of alleged m sconduct?

A Yes.

Q And then is it fair to say that -- so then
if there were the same number of conplaints received
but they were spread out anong a greater variety of
types of m sconduct, there may not be a pattern?

A Well, the term "pattern” means that you have
categorized the conplaints after an evaluation of
what they're telling you, and so patterns fall out

of that analysis, and if you have a number of
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di sparate conmpl aints, there would obviously have to
be a pattern.

The question is is it meaningful? |Is
there a way to detect a theme anong the conpl aint
types, whether it has to do with the type of
customer conpl ai ni ng, the geography of the location
-- of the customer's location mght tell you
somet hi ng, what the custonmer's telling you m ght
tell you something because it's repeated over and
over and over again by custonmers who are not
coordinated with each other.

| mean, the patterns are of a w de
variety and it's not just one pattern. It's a whole
vari ety of potential patterns. Any |arge nunmber of
conplaints will have patterns is nmy point.

Q One of the things -- one question | have for
you, after reading your testinmony, is you seemto
suggest that because all of the conmplaints that were
recei ved about Just Energy fall into one of their
categories that that indicates that they have
received a pattern of conplaints, and what |I'm

wondering is --
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A Whose "their categories.”

Q Well, okay, that's a good point.
apol ogi ze.

You understand that in Just Energy's
conpliance database they have roughly, | think we
were tal king about, 19 different agent-related -- or
|"m sorry -- 19 different categories of conplaints?

A So we are tal king about the Just Energy
compl i ance dat abase?

Q That's correct.

A Okay. Then we left ny discussion of the CUB
customer database that | provided the pattern after
an analysis of in my testinmony.

Q Ri ght .

A We are using now your categorized way of

sorting out the conpliance database; is that --

Q well - -
A -- what you want to tal k about now?
Q Well, sure. Actually before we start

tal ki ng about that, can you explain for me what the
di fferences are between the CUB database and the

sorting that you did and the categorization that you
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did versus the conmpany's categorization?

A Ri ght . | did not -- | reviewed the
complaints in a wide variety, personally read them
and i medi ately spotted sone pretty obvious patterns
of categories, and so | then took, as | indicated in
my testimony, four different nonths and took all of
the complaints in those four nmonths and sorted them
out in the way | described in nmy testinmny, and then
tracked the number that fell into these obvi ous
categories that | detected in my review.

Q And is one of the things that you did in
review ng those conmplaints is you reviewed what the

CUB representative had witten down in the consunmer

inquiry --
A Yes.
Q -- reports?
A Yes, as described by ne and as descri bed by

a CUB witness, there is a trained process that they
use to capture what the custoner is telling themin
t heir database, and | relied on that.

Q So that is one of the pieces of information

t hat you | ooked at --
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A That was entirely -- for to conpl aint
analysis, that is all | had to rely on. The rest of
the evidence in this case is derived in different
ways, but that database is based on -- or those
statements about those conplaints is based on the
CUB statenments in their conplaint database.

Q Ri ght . You didn't make any i ndependent

i nvestigation as to the veracity of any particul ar

consumer conplaint; is that right?
A No, | did not.
Q Just rem nd ne. How many of those CUB

consumer inquiries did you |look at in making your
anal ysi s?
A "Il go back to ny testinony to refresh ny

menory here.

Q Sur e.
A | had -- I"'mnot sure | said here in ny
testimony how many | reviewed. It was all of the

CUB conpl aints that were available at the time | did
this from 2007 and 2008.
Q And when you say when you did this, was that

at the time of your testimny?
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A At the time of the direct testinony.

Q Whi ch was August 2008?

A August, yes.

Q Okay. Had you done any -- had you done that
kind of review at any time earlier than preparing
your testinmny?

A For this proceeding?

Q Yes. And let nme just back up. Did you do
it at any point earlier in this proceeding? Did you
do it before CUB had filed their conplaint?

A No, | did not.

Q Did you do it at any point shortly after CUB

had filed their conplaint but before, you know, |

guess -- let me withdraw that. ' m tangling nyself
up there.

At what point did you begin to
conduct that review?

A. | cannot renmenber the exact date, that it

was the summer of 2008.

Q Do you remember how much before your
testinony was -- your direct testinony was
submtted? Would you say a nonth?
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A | was probably working on ny testinmony for
weeks before it was filed, so it could easily have
been initiated a month before.

Q And |l et me ask you besides review ng all of
the CUB consunmer conpl aints, what were the other
t hi ngs that you | ooked at in preparing your direct
testi nony?

A The responses to the data requests that CUB
and the staff submtted to U. S. Energy Savings
Corp., all of the ones that had been subm tted as of
the date | filed my testimony that | reviewed and
signed it, and considered in pursuing nmy concerns to
see if these conplaints could be |linked to other
evidence in the conpany's possession.

Q And one of the other things you did was you

reviewed information in those data responses to gain

an understandi ng of the conpany's nodel -- business
model ; is that correct?
A Busi ness model , management, training

materials, comuni cations with customers, contract
terms, all of the responses, | reviewed all of them

in preparing ny testinony.
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Q And that took about 40 hours total, right,
in order to do all that review and prepare your
direct testinmny?

A | don't remenmber the exact number of hours.

Q Well, if I was to tell you that it's ny
under st andi ng based on a data response that you had
submtted a bill as of the end of 2008, which is
after the date of your direct testinony, that was
for roughly $4400, would you have any reason to
di sagree with that?

A My invoices may have been provided to you.
| would be happy to confirm a particular one if you

want me to ook at it.

Q Your rate in this case is $110 an hour,
correct?

A It was in that year.

Q Oh, and it's since graduated?

A That's correct. My rates for all my clients

increased to $120 an hour in 2009.
Q Thank you. But as of 2008, | had it
correct, the hourly rate was $110 an hour?

A. You are correct.
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Q And so if your invoice as of the end of --

as of the end of August 2008 was for $4400, that

woul d i ndicate to you that you spent about 40 hours

total ?
A For that nonth, yes.
Q Oh, just for that nonth?
A | issue invoices monthly.
Q But that was the total to-date as of August?
A "1l take your word for it.

MS. SODERNA: You want to show her the request.

THE W TNESS: | do not have them off the top of
my head.
MR. Mc MANAMAN: | can. | was just --

MS. SODERNA: She can answer to the extent she
remenbers.
MR. Mc MANAMAN: Q. " mjust asking would you

have a reason to di sagree --

A | do not have a reason --

Q -- subject to check?

A | do not have a reason to disagree.

Q Okay. | want to ask you a question about
the phrase "tip of the iceberg.” You are famliar
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with that phrase, right?

A Very much so.

Q And |'"m going to sunmari ze and you tell me
if I"'mright or wong, but the tip of the iceberg
refers to the idea that the consumers who actually
compl ai ned about something do not represent the
entire universe of the people that are dissatisfied
with that particular product; is that a fair

summary ?

Q Okay. And I think in this case you have
said that the conplaints that Just Energy or its
corporate predecessor had received back in 2007 and
2008 were just the tip of the iceberg; is that
right?

A | used that phrase with regard to the CUB
conplaints in my testinmony. U. S. Energy Savings
Corporation for a long period of time in this
litigation told us they did not keep records of
customer conplaints and had no information about the
categories or content of customer conpl aints agai nst

them so the context with which | used it was in ny
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eval uation of the CUB conpl ai nt dat abase.

| would not -- | do agree that the
concept would be applicable to conplaints that
U S. Energy also received fromits custoners.

Q Okay. So even if we were to aggregate al
of the complaints that U. S. Energy received in
2007, because | appreciate your testinmny, what you
were saying is that you were only meaning to say
that with respect to the conplaints that CUB had
recei ved because that's all you had at that tinme; is
that right?

A That is correct.

Q But now since that time you received
information that shows all of the different
conpl aints that Just Energy or U. S. Energy Savings
Corp, received in 2007 fromall different sources,
correct?

A ' m not sure that is correct. W received
copies of -- we have received information about a
dat abase, which I then used in later testinmony in
this case, about the customer contractor or about

the contractor allegation database.
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Q Okay.

A But | do not believe there is any record and
| do not believe U S. Energy ever kept a record of
regul ar customer conmpl aints that appeared at its
call center until very recently when they indicated
very late in the litigation phase of this case that
t hey were now keeping track of customer conplaints
at their call center. That is my recollection of
this case.

Q When was the | ast data response that you
remenmber receiving in this case?

A ' m sorry. | don't --

Q When you say "very recently,"” do you nean

just a nonth ago?

A No. | would say in early 20009.

Q Okay.

A | may have discussed it in ny rebuttal. | f
you want to wait a mnute, 1'Il try to find it.

Q No, that's okay.

A Ckay.
Q "1l go ahead, but | guess |'m just
conf used. | just want to make sure. You don't
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believe that you have ever received any information
t hat showed the conmplaint totals for 2007 from al
sources?

A At the time | did ny direct testinmony, the
company said they didn't have any. Okay. So then
the question is did | have conmplaint information
from the company for my rebuttal or my surrebuttal.
| would have to refresh my menory, but | do not
believe that we do have that.

Q You don't believe that you ever received it

even before your surrebuttal testinmny?

A | would be happy to have nmy menory refreshed
but I do not offhand recall it.
Q | just want to check the date of your

surrebuttal.

A Pl ease.

Q It was the end of January 2009.

A That's correct.

MS. SODERNA: | don't know. Is there an issue
pendi ng? Because | was going to suggest | think the

conpany produced boxes of information purporting to

respond to questions regarding conplaint data --
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MR. McMANAMAN: That's right.

MS. SODERNA: -- in its office, and | believe
t hat was in Decenmber 2008 if nmy menory serves ne.

MR. Mc MANAMAN: Yes. | want to say it was in --
no, | want to say it was earlier than that. It was
certainly after Ms. Alexander's direct testinmony.
That wasn't my point. My point was just trying to
bring her up-to-date what she currently knows, what
not what she knew in 2008.

MS. SODERNA: s there a question pending?

MR. Mc MANAMAN: No, but | guess it's going to be
tough to ask questions on that then if the w tness
doesn't know.

MR. Mc MANAMAN: Q. Did you get a chance to
review all of the DR responses from the conpany in
this case?

A Yes. | will tell you that there are sonme
DRs that | noted their existence, others | spent
more time with to be frank.

Q Ri ght .

A And the volume in here is pretty

significant.
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Q Ri ght .

A Ri ght .

Q When you ask a | ot of questions you get a
| ot of responses.

A Especially when they're constantly updated.

Q Ri ght . Is that -- is that your
under st andi ng of how private busi ness works?

A What private business?

Q Well, any private business that's an
evol vi ng process.

A Oh, | don't question the fact that a private
busi ness coul d change its procedures over tine.
That's not nmy point.

Q Okay. That's the only question that | have.

A Ckay.

Q Now one of the things that you point out in
your direct testimony is that customers are confused
or appear to be confused about the identity of the

company, and that's on Page 25.

A Are we in nmy direct?
Q Yes, your direct.
A | would like to turn to that if you don't
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m nd. Yes.

Q On Page 25 you're indicating that sone of
the words that U. S. Energy Savings' contractors
m ght use would tend to confuse a custoner. Do you
see that?

A Yes.

Q And they are words like eligible or quality?

A Qualify.

Q "' msorry, qualify. | can't read ny own
writing. Thank you. And I don't know if you know

there the word protection, do you?

A No. "' m noting the word registration.

Q Okay. But would you agree with nme that
protection would also fall in that category?

A No.

Q Why not ?

A Because the words |I'musing here are the
words that are used and that were reflected in the
training script that U S. Energy uses to make it
appear to people that this is something of a unique
opportunity for them and that there is something

official about the nature of the opportunity that is
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being offered to them

Q Okay. So let's break that down. s there
anything wong in your mnd about making it sound
like it's a unique opportunity?

A | f what you are doing is suggesting that
peopl e have to be qualified for the program, or
eligible for the problem or register for the

program, yes. Those are the words |

used here that

| felt were potentially m sleading to people who did

not understand perhaps the notion of

a customer

choice environment in which they were operating.

Q Ckay. Maybe let's work around the other
way . You tell me if |I'm wrong. | understand that
making it sound official is wrong, because it makes

it sound as if you are associated with a governnment

agency or some other group that has sanctioned

you - -

A O the utility.

Q -- or the utility itself. s that
statement ?

A. Yes.

Q So | understand the official

part,

a fair

but

ar e
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you telling me that you think it's wong in the
context of a potential sale to make the opportunity
sound uni que?

A It's certainly appropriate to make your
product sound uni que and an opportunity. | have no
-- 1 did not criticize that.

Q Okay. So that's not what you meant when you

were referring to those words?

A That is correct.

Q Now | think you also note that the conpany
suggests or directs their people to -- or their
sal es contractors to look like utility workers; is

that right?

A | referenced a training docunent that
advi sed agents to wear "utility work pants.™
Q So I"'mright that is part -- that is one of

the things that you say in your testinmny?

A | said that that is clear that that training
program or instruction existed in at |east one of
your offices in Chicago.

Q Ri ght . Do you know where that docunment cane

from?
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A It came fromthe visit of M. Paul Goddard
in early 2008.

Q Do you know where he found that document?

A | do not know which office he found that
document in.

Q It's your understanding that he found it at
one of the sales offices in the Chicago area?

A That is what we asked for in our data
request and it was in that material submtted in
response to that.

Q s it your understanding that that was a
document that was given to the sales office by the

corporate head office in Ontario?

A | do not know.

Q Did you make any effort to find out?

A No, because it doesn't matter.

Q Ckay. Now t hat document that says utility

pants, do you think that that would make a sal es

contractor look |like he was froma utility?

A | believe that was the clear intent of the
advi ce.

Q Is that -- is that the understanding that
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you formed --

A Yes.

Q -- that someone who wears utility-style
pants look like a utility worker?

A Yes.

Q So if you saw soneone wearing a pair of dark
navy pants, you would think they work for a utility?
A | don't ascribe a color and style to this
descri ption. | presume the intent is to try to | ook

like a utility meter worker.
Q Okay. Now | want to ask you some questions
about the idea of an econom c benefit. You are

famliar with that phrase in this case?
A | am Yes, | am
Q | just want to confirm that when you use the

phrase "econom c benefit" you mean savings to a

customer; is that right?

A | do. Econom ¢ benefit means noney.

Q And that's the only thing that it can mean,
money?

A In the context in which |I am using that

phrase in this case, that is what it means. There
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are other benefits, but econom c benefit is a
monetary benefit. That's how |'m using this word.

Q Is that true for any kind of product, you
know, any kind of goods or service that the econom c
benefit of that product is -- is the nonetary
el ement of that product?

A | fully agree with the notion that people
make deci sions about products they buy that in sonme
cases are unrelated strictly to dollars and cents.

Q Okay. And what you are saying is that
there's no econom c benefit to the 5-year fixed
priced contracts that U S. Energy Savings sells

unl ess the customer actually saves noney; is that

right?

A | made the observation which has been
confirmed --

Q Wai t . |"m sorry. Am | right or wrong?

A No. |'"'mtrying to understand your question.
" m sorry.

MS. SODERNA: Can you repeat the question.
MR. Mc MANAMAN: Sur e.

THE W TNESS: Yes, help me out.
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MR. Mc MANAMAN: Q. s it your opinion that
there's no economc benefit of a five-year fixed
price product or a contract |ike U S. Energy
Savings sells unless the customer saves noney?

A There is no econom c benefit unless the
customer has a realistic opportunity to get a
product for sonmething |less than what they would end
up paying to their utility, and there are other
attributes to the fixed price product and sonme
people may want to pay nore than the local utility
woul d charge them | fully acknowl edge that.

The potential nmotivation exist, but the
term "econom c benefit" as I"'musing it refers to
the differential between their ability to get a
conmpetitive natural gas product from a conpany that
mar kets itself as the U S. Energy Savings
Cor poration that would provide them with something
t hat they would not otherwi se have fromtheir
utility in the formof lower utility bills and, in
my experience, that is the nunber one prime
moti vation for customers to be interested in

conpetition in natural gas and electricity, and
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there are many surveys that | can point you to that
document, but that is the nunber one notivation of
customers in a conpetitive utility marketpl ace.

Q | actually have a couple of those we can

tal k about in a m nute.

A Ckay.

Q One of the things | wanted to ask you, but
what | want to make sure though is that because |
don't know that | got a short answer --

A. You didn't.

Q -- to ny question -- | know I didn't get a
short answer but a yes or no. | want to make sure
that it's clear -- is that there is no economc

benefit of a five-year fixed price contract unless
it results in savings to the customer?

A Under ny definition of econom c benefit, the
answer to that is yes.

Q Of course, we are working under your

definition.

A Yes.
Q That's your opinion?
A Yes, It 1Is
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Q There's no way to know at the outset of the

five years whether you are going to save noney or

not, is there?
A. No, there is not.
Q Well, but actually | take that back, and |I'm

not trying to trick you, but that's not actually
true either, is it? Because if the price was so
high, if the price was a hundred dollars a therm
you could be assured that you were not going to save

money; is that right?

A | don't know who the "you" is.
Q You, |'m saying "you" as in the anonynous
customer. |f somebody came to you and said I'|

charge you a hundred dollars a therm for the next
five years, you could be virtually assured you would
not save nmoney; is that right?

A Assum ng | know how ny natural gas is
priced, and | knew that it was cents or a dollar per

therm as opposed to the 100 that you are prom sing

me, yes, | agree that's quite straightforward.
Q And the opposite would be true if somebody
said to you I'lIl sell you gas for one cent a therm
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and, you know, we are obviously assum ng our actual
experience over the |last few years, if I sell it to
you for one cent a therm over the next five years,
you would be virtually certain to save noney, right?
The only way you woul dn't save money is if they gave

it to you for free; is that right?

A Well, of course, just using nunbers.

Q Ri ght .

A But neither of them of course, are
realistic.

Q Are realistic.

A Ri ght .

Q |'"mjust trying to demonstrate a point so
that | can get to the point which is at the outset

of a 5-year contract no one knows whether they wll
actually save money or not after a full five years,
right?

A Who is the "no one?" You know that. | know
that. The question is what did these people
under st and about the transaction that was being
offered to them and that's the perspective we need

to have to answer your question. "' m havi ng
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difficulty.

Q You are having difficulty with that?

A Yes.

Q So you don't have any difficulty just
yoursel f personally understanding that you can't

predict prices five years out?

A | do not have a problem understandi ng that.

Q Ckay. But you think that certain consumers
here in Illinois have a problem understandi ng that?

A | believe they were not given
straightforward information that would allow themto

make that deci sion.

Q Okay. Are you famliar with the price of
gas in Illinois, the historical prices here in
I11inois?

A The nunbers involved that | know are derived
fromthe gas market nonitor, and by the price of

gas, are you tal king about the purchase gas

adj ustment cl auses for each of the different
utilities or are you tal king some whol esal e mar ket
spot mar ket price or what?

Q ' m tal ki ng about the price per thermthat
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you would see -- that a customer woul
bill if they were with their default

A The purchase gas adj ustnent,
say that?

Q Sure, we can use the PGA. [’
for a copy of the gas market nmonitor
referred to.

My under standi ng of the

moni tor, and correct nme if |I'm wrong,

d see on their
provider.

is that fair to

m just | ooking

t hat you just

gas mar ket

is that it

will list the price per thermrates of the

particular retailer, but it doesn't show you what --

on a price-per-therm basis what you as the customer

paid over the course of, you know, the past two

years, three years, four years.

A There's a separate section of

t hat website

that tells you what the utility purchase gas

adjustment price is on a historical basis and they

use that to figure those cal cul ations.

Q Okay. So that's in a different area than

where these are printed showi ng what

rates offered at a given time are?

A That's right. The purpose of

the contract

this

608



10

11

12

13

14

15

16

17

18

19

20

21

22

particul ar

custonmer

mar keters to their

MR. Mc MANAMAN:

t hat

generally to CUB Cross

MR. Mc MANAMAN:

testinony this morning of M.

A | was.
Q And |
j ust
t hi ngs that --
wi |l

and t hat

put it.

section of

to compare any number of

And |

the witness and |

t hi nk one of
trying to make this go faster.
maybe |11

hel p us out if |

the website is to allow the

alternative gas

local utility historical

guess | should just say

were just referring very

Exhi bit 15 for the record.

Q. You were here for the
Potter, correct?
the things -- and |I'm
One of the
j ust

can just find wher

price.

show you an exhi bit

e

' m going to mark this as Respondent's

Exhi bit No. 2.
JUDGE Gl LBERT:
MR. Mc MANAMAN:

your Honor .

That's Respondent's Cross No.

' m sorry. Cross. Thank you,

2.
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(Wher eupon, Respondent's
Cross Exhibit No. 2 was
mar ked for
identification.)

MR. Mc MANAMAN: Q. | will show this to you.

A Uh- huh.

MR. Mc MANAMAN: This is No. 2, your Honor.

MR. Mc MANAMAN: Q. Okay. Have you had a chance

to |l ook at that document?

A Yes.
Q And do you see the per therm pricing
represented on the first page in the graph -- on the

first page of this docunent?

A | do.
Q Do you have any reason to disagree that
that's been the actual experience here in Illinois

over the dates at the bottom of the graph?
A | personally have not verified the accuracy

of this graph, but, for the purposes of any

di scussion with you, | would be happy to assume it's
correct --
Q Okay. Because all | want --
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A -- because your conmpany prepared it, not ne,

and | have not reviewed it --

Q Ri ght .

A -- for that purpose.

Q Okay. Fair enough. Fair enough.

A Yes.

Q So on this graph it indicates that -- the
graph starts on August '03 over on the left. Do you
see that?

A Yes, | do.

Q And then it runs to August '08 on the
right.

A | do.

Q And it looks to me like the price per therm
of gas over that period of time started off at close

to 60 cents per therm Do you see that?
A Yes, | do.
Q And that's what this graph indicates, right?
A Yes, that's what it says.
Q And it |looks |ike there's been a couple
peaks and valleys, but it |ooks Iike the highest

peak is towards the end of the graph, and you can't
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see exactly what price that is, but it's sonewhere

above $1.40 a therm. Do you see that?

A

Q

| see that.

Okay. So do you have any reason to disagree

that at some point in 2008 the price per therm of

gas in
area?

A

Il 1inois rose above $1.40 in the Peoples Gas

In the summer of 2008 at the | owest usage

for natural gas, yes, it did peak at that rate.

Q
asked,
A
Q
poi nt
t here'
shoul d
A
Q
A
Q

therm

Okay. That's not -- that's nore than what
but | appreciate it.
| think the dates are very inmportant.
Okay. And do you see that there's another
in time towards the m ddle of the graph,
s anot her spike or high point in the graph |
say?
Yes, in the winter of 2005 and 6.
Right. And it |ooks --
Yes.

-- like the price there was around $1.20 a

That's correct.
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Q And | just want to point out for the record

that this graph you can't tell exactly.

A | appreciate that.

Q But you would agree with me that it's around
$1. 207

A It shot upwards dramatically.

Q There could have been a point in tinme it

| ooks like in late '06 where it was the | owest over

the whole five years, and that would have been again

somewhere around 60 cents a therm
A Ri ght .
Q s that about right?

So what | want to know from you is is
it your understanding that, at |east here in
Il'linois, over the five years between August 2003
and August 2008, the price of natural gas on a per
t herm basis from Peoples Gas had fluctuated from
bet ween around 60 cents to as high as $1.40 or so?

| know those are approximte --

A There are points --
Q -- dollars.
A -- on this graph that show that |ow point
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1 and there are points on this graph that show the
2 high point, yes.
3 Have you cal cul ated the average price

4 per therm over this period in this graph?

5 Q Does it appear that it's cal cul ated?

6 A It does not appear that it has been.

7 Q Then it hasn't.

8 A Ckay.

9 (Wher eupon, Respondent's
10 Cross Exhibit No. 3

11 was mar ked for

12 identification.)

13 Q Okay. | will show you what's marked as

14 Respondent's Cross Exhibit No. 3.
15 A Yes.
16 Q It should look famliar. And do you

17 recognize that docunment?

18 A | do.

19 Q Is this an article authored by you?

20 A It is.

21 Q And can you tell us what the article is?

22 A Yes. | was hired by the National Center for
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Appropriate Technol ogy to do an analysis of what was
happening in states that had adopted restructuring
for residential customers --
Q Can | just switch with you real quick?
A You sure can.
(Wher eupon, docunents

were switched.)

Q | apol ogi ze.
A That's okay -- and, as evident fromthe
title, I did some case studies and | ooked at

Maryl and, Montana, Connecticut, New Jersey,
Massachusetts, and Pennsylvania, and then | nmade
some recomendations in this paper about default
electricity service.

Q Okay. So this is about electricity service,
but do the concepts or -- let me back up. As you
just said, this had to do with electric service,
right?

A Yes. | wrote a simlar paper for the
nat ural gas industry.

Q You did? When was that?

A | attached it to ny data response to you.
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don't know how you | abeled yours -- U. S. Savings
Corp., 5-7.
Q Okay. Did you do that in January 20047

A The paper in 2004, yes. Yes.

Q | have got it. You are getting ahead of ne.

A That' s okay. | will take it where you want
to go.

Q Are the concepts that you talk about in here

applicable to natural gas as well as electricity?
A | believe they are.
Q And am | right in understanding that one of

the points of this article is that one of the ways

to reduce volatility or that | should say that
people or -- I'msorry -- that utilities should
attempt to reduce volatility in prices; is that
right?

A Yes.

Q And having less volatility in prices is a

good thing, is that right, for consumers?
A For residential customers to avoid extrenme
volatility is a good thing.

Q And one of the ways that you can reduce
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volatility is by having a diverse portfolio?

A A diverse portfolio, absolutely, with annual
changes in prices to reflect the portfolio.

Q Because that will reduce the risks of price
change to the consumer, right?

A Ri ght, and the sub-text of this paper is to
avoi d passing through whol esal e market spot prices

to residential custoners --

Q Okay.

A -- to manage the portfolio to provide price
stability.

Q Right. And one of the ways that a provider
wi Il do that, whether they're a default provider or

a retailer --

A Yes.

Q -- 1s to buy forward-|ooking instruments,
right?

A That is one way to do that. There are many,
but | agree that's one of them

Q What are some of the other ones?

A Entering into bilateral contracts, buying

hedgi ng instruments, buying a portfolio that has a
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whol e variety of contract terms in them you know,
si X months, one year, three years, maybe one
contract have a five-year portion of the portfolio,
and |'musing those in a hypothetical way to explain
the concept much as any reputable broker would
recommend that you manage your investment portfolio.

Q Those financial instruments have a cost,
correct?

A Absol utely.

Q That's going to be get passed on to
consumers, right?

A Absol utely.

Q So there's a question as to how much of
t hose costs to incur?

A That's correct. How far do you go in
assuring fixed prices for any |engthy period of
time, how nuch stability do you tolerate and at what
price, that is the question, absolutely.

Q And when you say "the question,” it's really
the with quotes around it is "the question?"

A It is.

Q Correct?
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A It's a question for a manager of a
portfolio, and it's conplicated in our system by the
fact that the utilities who are managi ng these
portfolios are subject to regul atory approval, and
fears of inprudence, and so forth fromtheir
regul ators, but, yes, that is any portfolio manager
has to make that bal ance.

Q But it's not just the question to the
manager of the portfolio, right, because it's also
the question to the regulatory conm ssion?

A Absol utely, in reviewi ng the proposed
portfolio, yes.

Q One of the things that a regul atory
comm ssion is going take into account is should our
rat epayer base have to bear that cost, correct?

A They will bear the cost. The question is is
it a reasonable cost, you know, have we noved too
far into the business of protecting ourselves from
volatility, and what is the price of protecting
ourselves fromvolatility, and that is a judgnment
call, no question about it.

Q Right. So it's a judgment call as to
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whet her to have the risk of volatility or the cost
of stability; am |1 right?

A Right. Al I'"mpointing out is that it's a
conti nuum It's not an either/or. There is a w de
range of possible outconmes.

Q A concern that a regulatory conmm ssion m ght
have though is whether its ratepayers should have to
bear that cost, the cost of stability?

A Ri ght, but --

Q s that right?
A Yes, it is something they're concerned
about - -

Q Okay. Okay.
A -- but balancing that is the pressure being

put on them by those same ratepayers --

Q Ri ght .
A -- to provide some stability for essentially
utility service, so that's the bal ance that they

have to reach.
Q The ratepayers are pressuring or providing
pressure for stability?

A. That's correct.
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Q Okay. Now before you got ahead of me, this

was the next docunment | was going to show you.
A "' m sorry.
Q That's nmy fault. | "' m not noving fast

enough. You are keeping nme on ny toes.

Okay. Do you recognize this article

Q -- 1 have given you, and is this article
that we were just talking about a m nute ago the
article that you wrote in January 20047

A Yes. This is the article that | used as the
basis for nmy statements about what regul ators
typically do with natural gas pricing in ny

testinony.

Q Let me just do the same switch with you as
bef ore.

A | understand.

Q | keep giving you the one on the top of the
st ack.

And is it fair for me to say that this

article provides nore detail than Respondent's Cross
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Exhi bit No. 3 concerning the background of the issue

of volatility versus stability?
A Well, in the sense that this paper is
directly targeted to an analysis of how prices are

pricing natural gas supply, yes.
Q And in this paper it's fair for me to say
t hat you have advocated in favor of stability; is

that right?

A | advocate for the consideration of price
stability in urging regulators to have their utility
manage a portfolio rather than merely passing

t hrough a hundred percent of the cost of the
whol esal e market spot price for natural gas on a

mont hly basis, yes.

Q But when they're passing it through the spot
price, that's not really a cost. That's a risk,
right?

A ' m sorry. Start again.

Q Well, you said that instead of passing
t hrough the cost of a spot price, what you are

saying in this article is you are advocati ng agai nst

passi ng through a hundred percent of the risk of the
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spot price --
A well --
Q -- because if you don't do anything you are

going to get spot price, right?

A Yes.
Q | know it's a matter of perspective.
A Ri ght . In a state which urges its utility

to rely almost entirely on spot market or short-term
purchases, | contrast that with other regulatory
comm ssions who have required the utility to manage
a nore active portfolio with a wi de variety of

di fferent kinds of contracts for the natural gas

supply. The intended purpose is to danpen the risk

of extreme volatility in the whol esal e market.

Q Have you ever studied what the default
providers do here in Illinois?

A The utilities?

Q Yes. Have you or not?

A At one point | believe that | did have a

good understandi ng of that, but that is a dated
perspective and | cannot claimthat | have revi ewed

the Comm ssion's directives in this regard in the
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| ast three or four years, but it is nmy understanding
that the PGA in Illinois is heavily weighted to
short-term purchases, but | know it is not entirely
so, but | do not know the conposition.

Q Wel |, what was roughly the date that you
were famliar with it or that you did |ook at the
i ssue?

A This would probably have been in 2003 or

2004.
Q So about five years ago?
A That's correct.
Q s that fair?
On Page 16 of your direct testinony --
A Yes.
Q -- you say that door-to-door sales create

the potential for high-pressure sales tactics. Do
you see that?

A Yes.

Q Door -to-door sales aren't the only kind of
sal es that create that potential, right?

A | concentrated ny coments about

door -to-door sal es because that is the market nodel
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at issue in this proceeding. | am aware of abuses
in telemarketing which led to sone federal |aws that
has dramatically reduced that type of abusive sales

techni que.

Q But the answer to my question is yes?
A Oh, of course.
Q So it's not just the fact that it's door to

door that creates the high pressure. You could

create high pressure in any kind of sales situation,

right?
A Coul d, vyes. Coul d, of course.
Q And you can say m sl eading things in any

ki nd of sales situation, right?

A It is possible to do so, yes.

Q And can you do it very easily in
tel emarketing; isn't that that?

A That's correct, which is why we have the Do
Not Call Rule in effect nationally.

Q One of the other things you nmentioned on
Page 16 is that door-to-door sales have the
potential to prey on various groups. Do you see

t hat ?
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A Yes, | do.

Q And did you take -- did you undertake any
analysis to figure out how many of U. S. Energy
Savi ngs' customers are disabl ed?

A | believe | provided sonme information about
that in ny evaluation of the zip codes and the

census data, and |I'm going to page through ny

testinony and see where | put it. Some of that had
to do with -- | want to use the right term so |I'm
going to | ook before |I speak -- suppl enental
security income. " m on Page 39 of ny direct, and
the zip codes provide -- the U S. Census data wil
provide you with the popul ati on who receives

suppl emental security income which is often
associ ated with, not exclusively, but almst often
associ ated with disability.

Q Did you check to see how many of the people
t hat actually signed contracts are disabled?

A Of course not. The conmpany does not
mai ntain that information, and | --

Q So you have no way of know ng other than

this kind of reference to general popul ation
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statistics?

A | was going to finish and say that we have
examples fromthe CUB conmplaint files, some of which
| quoted here, that indicate disability, but | do
not have a number derived from an analysis of the
company's contracts, no such analysis could occur.

Q It couldn't occur?

A You don't record that information in your

contract file in a way that would allow us to know

t hat .
Q You could investigate it yourself, correct?
A How would | do that? [|'m sorry. Maybe |

shoul dn't ask you that question, but there is no way
to determne from your database, let me put it that
way, as to whether the customer's disabled, or on
suppl emental social security, or not.

Q So you are just surm sing that based on
statistics?

A Well, | said what | said here, and | quoted
from some CUB conplaint files, and | have indicated
t hat marketing occurs more frequently in those zip

codes than others. Beyond that, | do not have
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information from your database on that fact.

Q What database did you look to to tell if a
consumer is frail?

A | did count the number of individuals in the
conplaint files who told us that they were elderly,

and/ or senior, and | did not count the word frail.

Q So but in your testimny you use the word
frail, right?

A Yes. | "' musing that as an indication of
people who are elderly and of significant elderly

and may not be able to get about in the way that you
and | do in the local neighborhood.

Q So what you are saying is that, well --

>

They're home bodies --

Q How - -

A -- that's how | use it.

Q How are you able to tell if a person is
frail or meets that definition? Where do you | ook
for that?

A "' musing that as a generic word for the
people | just described, home bodies, unable to get

out and about and, therefore, honme for these kinds
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of calls.

Q Right. And I'msorry. That was a poor
gquesti on.

Where did you |look to find out how many
of those people had signed contracts?

A | did not find that out.

Q You also indicated that you believe sales
contractors are incented to make m srepresentations.
Do you remenber that testinony?

A The comm ssion method of paying them carries
with it the obvious incentive to get contracts into
the system for which their salary depends on them
for any nobney.

Q So let me just make sure | understand this.
They're incented to make m srepresentations because
if they make the m srepresentation, they'll have the
contract, and if they have the contract, they can
get paid for it?

A | said it was an obvious tenmptation -- this
is my word -- to obtain contracts without proper
aut horization or obtain contracts based on

m sl eadi ng statements delivered in person, because
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statements nmade by a sales agent carry far nore
wei ght and i npact with most consumers than the fine
print of a document that is |eft behind.

Q And you used the word "tenptation."”

A Yes.

Q s that right? The top of Page 17, right?
A Yes.

Q Got it.

In your -- now are you famliar with
busi nesses that have internal sales forces?

A Define internal?

Q Wel |, people that are their enpl oyees.

A Oh, vyes.

Q And what if you had a business that had, you
know, sal es enployees that are on sal ary. Okay.
That means that their -- their conpensation is not
dependent on any particular sale, correct? |Is that
your understandi ng?

A Well, it could be structured that way. | t
could be structured in a way that they get bonuses
for the volume of sales that they provide or that

t hey get a base salary and a conmpensation on top of
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it for some outstanding effort. | mean, | agree it
could be a variety of ways.
Q Those types of enployees could also have

guotas, right?

A | suppose.

Q Sal es quotas?

A | don't know what they have.

Q They coul d?

A | will grant you that.

Q Do you know any sal espeople --

A | do not know the sal espeople's nmethod of
their incone. | know people in sales, but | don't
know t hose details of their economc life. ' m
sorry.

Q Sur e. | guess what |I'm asking is it seens
l'i ke you are saying you are unfamliar with the
concept of sal espeople having quotas, is that right

or am | wrong?

A |'"'mnot famliar with the notion of
sal espeopl e havi ng quot as. | don't know what you
mean by -- do you mean somet hing disciplinary

happens to themif they don't sell --
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A certain amunt.

O

A -- a certain amount?

Q Yes.

A Maybe.

Q That is exactly what | nmean.

A | am not famliar with that in the energy
i ndustry. It may be used el sewhere. | don't know.

Q | f somebody did have such a situation where
they had -- they're in sales and they have a quota,
woul d you expect -- and it's the enployer that's

i mposi ng the quota or setting the quota, would you
expect if they fail to meet that quota that they
woul dn't have their job any nmore?

A |f someone set up a system |ike that, what
you descri be would be the natural inmport of it.

Q So then a person in that situation would

have the same incentive to make a sal e?

A They m ght have the same incentive, yes, |
agree.
Q Woul d their incentive be any different than

a person who's a hundred percent comm ssion-based?

A | am not famliar with the method you are
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descri bing, but it sounds like it could have the
same inpact to me, yes.

Q Okay. | want to -- let's see here. | want
to ask you a couple of questions about exit fees,
and when | say "exit fees,”" | mean that to include

-- | know it's also referred to as early term nation

f ees. Is that -- is your understanding the sanme?
A Yes, It 1Is
Q So if we use exit fees, is that okay wth
you?
A Yes.
Q Now | under st and.

JUDGE Gl LBERT: Let ne stop you for a noment.

Let's go off the record for a monent.
(Off the record.)
Back on the record.

MR. McMANAMAN: Q. Okay. Exit fees is the
i ssue. It's your opinion that the exit fee
structure that U. S. Energy Savings had in place in
2007 was punitive to customers; is that right?

A | used the word exorbitant. Punitive would

also fit in my view of it.
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Q " mjust going to represent to you that you
used the word punitive --

A | believe it.

Q -- and that was because -- tell me if I'm
wrong. The basis of your opinion is because it
woul d puni sh someone for |eaving the contract early;
is that right?

A Undul y so.

Q Unduly so?

A Yes.

Q Because they would be responsible for paying

an anmpount of noney that was unfair to them 1is that

right?
A Yes.
Q And why woul d that money be unfair -- that

anmount of nmoney be unfair to thent?

A Because what you were trying to do is not
recoup the actual costs that you incurred to manage
your portfolio of gas supply, rather you were
getting all of your lost profits fromthis customer.

Q Al'l of the company's | ost profits?

A That is what you told us you were doing.
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Q Are you famliar with the conmpany's cost

structure?

A No .
Q ' m going to show you a response to a data
request . "Il throw a number out here for you.

JUDGE Gl LBERT: Respondent's Cross Exhibit 5 is
that the intention?

MR. Mc MANAMAN: Five, yes, your Honor.

THE W TNESS: You don't want to give me this one.

MR. Mc MANAMAN: Q. That one's okay. This one |
do. | am finally on the ball, however, don't stop
me now.

(Document tendered.)

A Ckay.

Q And if you can turn to the request 3.20 --

A 3. 20.

Q -- No. 5 for present purposes, did you find
t hat ?

A 3.20, yes, sir.
Q Okay. Now you revi ewed conmpany's data
request responses in this case, right?

A. Yes.
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Q So have you seen this before?

A | believe that | have.

Q Okay. And do you understand -- let ne just
make sure that | identify this for the record. W
are tal king about the request that -- 3.20 that

starts at the bottom of Page 10 and then the answer
goes onto Page 11, correct?

A Yes.

Q And the answer is essentially the table that
appears on Page 11. Do you see that?

A There is a table. W need to be clear about

what the table is, but there is a table here, |

agree.
Q What do you understand that table to be?
A It says "The table bel ow enpl oyi ng

information from January 2008 is one exanpl e of
price point data. As a result, | do not believe
this informati on responded to the data request at
i ssue, nonetheless, | would be happy to talk about
the table if you like."

Q Do you think that this table reflects the

conpany's cost structure?
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A For January 2008.

Q Well, it's actually for the contract price
of $1.09. Do you see that in the table?

A Yes, | do.

Q Okay. And what was the conpany's exit fee
policy in 20077

A Ten cents per thermtimes the nunber of
years the custonmer had not conpleted the contract.

Q Okay. And do you see on this table that the
commodity price was |listed as 83 cents?

A That's what it says here.

Q Do you have any reason to disagree that when
t he company was charging $1.09 per thermit was
payi ng 83 cents for the commpodity?

A | do not have any grounds to concl ude that
t he bl ended price of your entire portfolio of

natural gas products to serve your customers was 83

cents.
Q well - -
A | do not know that. That's all |'m saying.
Q So it's your understanding that the conpany
has a bl ended portfolio for particular customers?
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A The conpany is buying a massive amount of
gas in the wholesale market to neet the needs of its
retail customers.

Q Ri ght . Do you understand how they make
t heir purchasing?

A No. The conpany refused to provide a |ot of
that information in any significant detail, but I
cannot conceive of it being other than a managed
portfolio of products.

Q well - -

A If I"'mwong, | will -- 1 mean, that's what
my presunmption is and not based on ny review of any
of the information that you nmay have in your
possessi on.

MR. McMANAMAN: Judge, | think we just need to go
into in camera for these next few questions.

JUDGE Gl LBERT: All right. Go in canmera.

* * *
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